Tort-article - Article 1365 - Indonesian Civil Code
Text

Article 1365 Indonesian Civil Code
"Every illegitimate act, which causes damage to third parties obliges the party at fault to pay the damage caused."

Article 1366
"Every person is responsible not only for the damage caused by his act, but also for those caused by his omission to act and by his imprudence."

Elements (Compendium - page 137; Assar Ruttan page 486 and following):

(1)
-
illegitimate act;

(2)
-
culpa-fault;

(3)
-
damages;

(4)
-
causality between act and damages

(5)
-
relativity norm (developed by jurisprudence) (Assar Ruttan - page 548 and following).

Standard interpretation of (1) followed since in 1919 Decision Supreme court (Hoge Raad - HRI in the Netherlands)
(1)
An act or omission to act which either violates another's right *) or is contrary to one's obligation pursuant to law **) or an act contrary to either morality or to prudence to be observed in the community towards a person or his property ***).

(Note I:   Due to this broad interpretation Article 1366 is no longer considered important)

*)
the first part refers to a violation of subjective rights which generally are rights granted by statute to someone (rights in rem of the owner of property, (tangible or intangible), rights of a secured party).  Most commentators do not include contractual rights in the category of subjective rights as the violation of contractual rights are specificly regulated in Article 1243 of the Indonesian Civil Code and following;

**)
violation of statutory rules;

***)
generally:  unwritten rules with respect to proper conduct, which reasonably can be expected of reasonable people in their conduct within the community (objective criterium - special expertise/knowledge of the tort feasor may aggravate criterium applicable).  This category of tort acts cover among other things unlawful competition, international provocation of default, misuse of one's legal right etc.


The standard of diligence to be observed in the community depends in each individual case upon the facts surrounding the case.  The determination whether in a specific case a tort act is committed is a matter of law and subject to review in "cassatie" by the Hoge Raad (Assar Ruttan - page 497).  No set rules when a tort act in this category occurs can be given.  However two main categories can be indicated to determine when a violation of the diligence to be observed towards the property or person of other people occurs:

(i)
cased where the test is a balance of the interests of the tort fessor against those of the injured party;

(ii)
cases when a tort act creates danger for the safety of a person or his property.

(2)
The requirement that a person committing the tort act can be held responsible for it in other words was at fault, is by some authors not considered as a separate element, but to constitute part of the determination when a trot act should be considered to exist.  Where fault is alleged in a law suit by plaintiff it implise the absence of a justification ground for the tort act.  Generally plaintiff need not specificly refer to the fault of the defendant.  The defendant is entitled to disculpate himself by proving the existence of a justification ground.  A justification ground may alleviate the liability for the tort act.  The plaintiff should proof the elements (1), (3) and (4).


The basis for justification of the tort act could lie in:

(a)
the approval from the injured party;

(b)
the absence of a sound mind (small children or a mad person);

(c)
a justifiable error with respect to facts or circumstances essential for the illegitimate character of the act;

(d)
a statute or a statutory authority;

(see Compendium)

Assar Ruttan states on page 503 that the justification could be:

(a)
a force majeure situation;

(b)
a noodweer situation (act forced by immediate danger situation necessary to protect one's own property, body or honour;

(c)
a statute;

(d)
an order from a competent government agency;

(e)
the approval from the injured party;

(f)
the reasonable protection of one's own interest (page 507) also in the absence of an immediate danger situation.


Note II:   In Dutch jurisprudence preceding cases exist which ruled:


-
transfer of shares by a vendor contrary to a previous agreement binding to the transfer of such shares constitutes a tort act of the vendor and purchaser towards the prospective first transferee; (Decree Dutch Hoge Raad (H.R.) of 19 February 1960, published in Nederlandse Jurisprudence (N.J.) 1960, 473; (Onrechtmatige Daad - page III/35));


-
decisions:  H.R. 11 March 1960 - N.J. 1960, 261;


(Onrechtmatige Daad - page III/35);


-
a mortgage established with the intent to prevent the consummation of a transfer agreement previously entered into is a tort act of the mortgage towards the transferee; 


-
Decision H.R. 4 June 1965 - N.J. 1965 - 381


(Onrechtmatige Daad - page III/35) - Caltex versus Kampsteeg - The owner of certain premises was committed towards Caltex to use those premises to sell Caltex gasoline.  The owner has the obligation to bind subsequent owners to the same obligation upon transfer of the premises.  Third party Kampsteeg obtained the premises from a hench-man of the owner with the intent to transfer the same to a competitor of Caltex.  Kampsteeg was held liable for tort to Caltex.)

(3)
Damages:


No statutory provisions exist which regulate the damages payable.  The purpose of awarding damages is to indemnify the injured party to such extent as to re-instate the position which would have existed had no tort act occurred.  Article 1243 and folding of the Indonesian Civil Code regulating what damages may be claimed upon default under a contractual default although not directly applicable by analogical interpretation are applied in a tort situation.


Articles 1243 - 1243:


The damages payable by defaulting party are:

(i)
costs (expenses actually incurred);

(ii)
damages sustained as a direct and immediate result from the default;

(iii)
lost profit foreseeable due to the default;

(iv)
the statutory interest of 6% annually as of the date the law suit is submitted;

(Note III:   in a tort situation damages could either be economic in nature or not);

(Note IV to (iii):   damages due to lost profit are difficult to determine)

(-
would profit have been made?


-
if yes, how much?)



In many cases where lost profits are claimed the court determines the damages ex aequo et bono (inter alia based on acceptable data of estimation)


Where the total sum of the damages are unknown at the time the law suit is filed, plaintiff may request that the sum of the damages to determined subsequently by a so-called "schade-staat" - procedure, whereby plaintiff submits a specification of the sums comprising the damage and defendant may contest against sums so proposed.


The amount of the damages payable should be deducted if the plaintiff itself is at fault (see Note V), and should be further deducted with the sum attributable to absence on the injured party's part to mitigate the damages?  (See Note VI).

(4)
Causality between the tort act and the damages:


Two criteria are applied:

(1)
the tort act should be a condition sine qua non for the damages incurred; and

(2)
the damages should be reasonably foreseeable according to experience.

(5)
This is the rule that a statutory provision to protect a certain interest does not constitute a ground for a third party to claim damages where the purpose of the statute violated does not protect such third party's interests.


Note V:   Own fault of the injured party could result either in extermination of the claim for damages (older views) or make injured party partially liable for the damages sustained.

(6)
The injured party is obliged to mitigate damages sustained as much as possible.  Damage caused by failure of the injured party to take steps to restrict the damages need not be paid by the tort feesor (page 527 - Assar Ruttan).
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